


BEFORE THE ENVIRONMENTAL APPEALS BOARD 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 

   
 
_________________________________       
In the matter of:           )   PSD Appeal No. 08-09 
              ) 
In Re Seminole Electric Cooperative Inc.  )  
                                                         ) 
              ) 
PSD Permit Number PSD-FL-375             ) 
_________________________________)   
 

MOTION FOR LEAVE TO FILE A REPLY TO THE FLORIDA DEPARTMENT 

OF ENVIRONMENTAL PROTECTION’S REQUEST TO DENY REVIEW 
 
 By this motion, Sierra Club requests leave to reply to the Florida 

Department of Environmental Protection’s (FDEP) request to deny review and 

motion for summary disposition of Sierra Club’s petition for review.  In support of 

this motion, Sierra Club states: 

1. The question of the Board’s jurisdiction over Prevention of Significant 

Deterioration permits issued in draft form under a delegation of 

permitting authority, and in final form after approval of a State 

Implementation Plan, has not been addressed by the Board. 

2. This jurisdictional question is of considerable importance to the 

cooperative federalism design of the Clean Air Act and the Act’s 

commitment to public participation. 

3.  FDEP’s request to deny review on jurisdictional grounds raises 

arguments not fully addressed in either Sierra Club’s petition for review 

or motion to hold proceedings in abeyance.   

4. Allowing Sierra Club briefly to address these arguments would aid the 

Board in disposing of this petition for review. 

Therefore, Sierra Club moves the Board for leave to file the attached reply to 

FDEP’s request to deny review. 

 Date: October 30th, 2008 

      Respectfully submitted, 
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SIERRA CLUB’S REPLY TO THE FLORIDA DEPARTMENT OF 

ENVIRONMENTAL PROTECTION’S REQUEST TO DENY REVIEW AND 

MOTION FOR SUMMARY DISPOSITION 
 
 The Florida Department of Environmental Protection (FDEP) makes two 

arguments in its request to deny review.  First, FDEP argues that the 

Environmental Protection Agency (EPA) nullified Sierra Club’s right to seek 

Board review of Seminole’s final Prevention of Significant Deterioration (PSD) 

permit when it approved Florida’s State Implementation Plan (SIP).  Second, 

FDEP maintains that Sierra Club may not challenge the Seminole permit 

because it did not challenge EPA’s approval of Florida’s SIP.  The Board need 

not address either argument if it grants Sierra Club’s earlier motion to stay these 

proceedings to allow Florida courts to take a first — and possibly dispositive — 

look at the issues in this case.  But, if the Board does take up FDEP’s request it 

should deny it and review the badly flawed Seminole permit.   

I. FDEP’s Jurisdictional Argument Ignores the Effect of SIP 

Approval on Pending Permits. 

 
Sierra Club addressed FDEP’s jurisdictional argument in its earlier motion.  

Briefly, the question is whether EPA approval of a SIP can defeat review of a 
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PSD permit that was issued in draft form under a delegated program, but in final 

form after SIP approval.  This unintended consequence could result because 

Florida’s approved SIP contains public participation procedures that differ from 

the procedures under the delegated program.   

Sierra Club perfected its right to contest the Seminole permit by filing 

timely comments on the draft permit. See 40 C.F.R. § 124.19(a). Sierra Club was 

not required to comply with Florida’s supplemental state process.  See In re West 

Suburban Recycling and Energy Center, 6 E.A.D. 692, 707 (EAD 1996).  Yet, 

now that Florida’s SIP has been approved and a final permit issued, Seminole 

has moved to dismiss Sierra Club’s state court appeal on the ground that Sierra 

Club did not comply with Florida’s procedures.  See Ex. 1 at 6-8, 11-12.  FDEP 

meanwhile contends that the Board also lacks jurisdiction, and Seminole agrees.  

See id. at 4 n. 1.  The result is that, if both Seminole and FDEP prevail, the SIP 

approval will render the Seminole permit permanently unreviewable, even though 

both the terms of the federal delegation and Florida’s state procedures are 

designed to ensure adequate review. 

Shifts in procedure like that created by the SIP approval should not apply 

retroactively if they would produce such unjust results.  “When application of a 

new [procedural rule] would wholly eliminate claims for substantive rights or 

remedial actions [available] under the old law, the application is impermissibly 

retroactive.”  Brown v. Angelone, 150 F.3d 370, 373 (4th Cir. 1998) (considering 

procedural rules in the statute of limitations context) (emphasis in original, 

quotation marks omitted).  As the Supreme Court has emphasized, “the mere 
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fact that a rule is procedural does not mean that it applies to every pending 

case,” Landgraf v. USI Film Products, 511 U.S. 244, 275 n. 29, and ought not do 

so if application “would work injustice.” Id. (citation omitted).   

Neither the regulation approving Florida’s SIP nor Florida’s state 

procedures can eliminate Sierra Club’s right of review.  At most, they could shift 

jurisdiction over that right from the Board to the Florida courts.  See Landgraf, 

511 U.S. at 274 (observing that “a new jurisdictional rule usually takes away no 

substantive right but simply changes the tribunal that is to hear the case”) 

(quotation marks and citation omitted).  Any other result would retroactively 

substitute Florida law for the conditions of the federal delegation, disrupting the 

careful terms under which the Clean Air Act’s cooperative federalism and public 

participation mandates are implemented.  Indeed, one of the bedrock principles 

of the PSD program is to “assure that any decision to permit increased air 

pollution . . . is made only after careful evaluation . . . and after adequate 

procedural opportunities for informed public participation.”  See 42 U.S.C. § 

7470(5).  

Of course, the Board need not step in to address these issues unless the 

Florida courts fail to do so.  To preserve these issues for review in that event, the 

Board should not dismiss this petition until it is clear that the Florida courts have 

accepted jurisdiction. 

II. FDEP’s SIP Approval Argument Is Irrelevant. 

 FDEP argues that the Board should not consider the narrow question of 

how the SIP approval affects review of the Seminole permit because Sierra Club 
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did not sue EPA over that approval.  This argument is a non sequitur.  The merits 

of the SIP approval are not at issue, and Sierra Club need not challenge the SIP 

approval to protect its right to contest a particular permit.    

FDEP’s argument that Sierra Club should sue EPA in federal court if it 

disputes the conclusion that Florida’s SIP contains “adequate and effective 

procedures,” is true but irrelevant.  See FDEP Request at 2-3; see also Approval 

and Promulgation of Implementation Plans Florida; Prevention of Significant 

Deterioration, 73 Fed. Reg. 36,435, 36,437 (June 27, 2008).  Contrary to FDEP’s 

understanding, Sierra Club is not arguing that “differences between state and 

federal administrative processes,” FDEP Request at 3, should have barred SIP 

approval.  Instead, it is arguing that Florida’s procedures should not apply 

retroactively to permits processed under the federal delegation.  The issue is not 

the SIP approval, but rather the effect of that approval — which Sierra Club 

assumes to have been proper — upon review of Seminole’s permit.  FDEP 

contends the approval cut off jurisdiction; Sierra Club disagrees.  Neither position 

turns upon the merits of the SIP approval.   

 Even if FDEP’s argument had any bearing upon the issues before the 

Board, it is simply not a coherent position.  Failure to challenge a rule in court 

does not bar all future litigation over that rule’s implementation, as FDEP 

suggests.  As a general matter, the courts favor more readily justiciable “concrete 

action[s] applying the regulation to the claimant’s situation,” Lujan v. Nat’l Wildlife 

Found., 497 U.S. 871, 891 (1990), over “abstract disagreements over 

administrative policies,” Ohio Forestry Ass’n v. Sierra Club, 523 U.S. 726, 736 
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(1998) (citation omitted).  In this case, Sierra Club has not even brought an as-

applied challenge to the SIP.  It makes only the far more modest argument that 

the SIP approval should not defeat review of Seminole’s permit in the 

circumstances of this case. 

 Moreover, FDEP’s position makes little practical sense.  Florida’s efforts to 

obtain SIP approval for electric power plant permits muddled along for more than 

a quarter-century.  See Proposed Rules: Approval and Promulgation of 

Implementation Plans Florida; Prevention of Significant Deterioration, 73 Fed. 

Reg. 18,466, 18,471-72 (Apr. 4, 2008).  Since 1981, when Florida first drafted 

PSD rules, the state has operated under a partial delegation, then a full 

delegation, then had its delegation revoked, and then received a full delegation 

again.  See id.  Only in July of this year did approval of Florida’s PSD program for 

power plants take effect.  It is unreasonable to require members of the public 

interested in a single PSD permit to track the status of the program for years and 

then challenge EPA approval of the whole program simply to protect their right to 

contest that one permit.  Such a requirement would be especially burdensome for 

a party that, like Sierra Club, complied with applicable public participation 

requirements and simply seeks to maintain a right it has established.  Sierra Club 

does not here claim that Florida procedures are illegal, only that they are 

inapplicable in this particular case.  Attempting to derail the entire SIP approval in 

these circumstances would serve neither judicial nor administrative economy. 
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